, was important in the overall reduction of blatant appeals to the emotions and theatricality in jury advocacy. Another factor he mentioned was the closure of many Victorian built courts in the 1960s and 1970s. Acting in small modern rooms, well illuminated by electric strip lighting, rather than poorly lit cavernous rooms built in the gothic revival, which were almost stages for melodrama, seemed incongruous and dated
.
A junior barrister interviewed 6 , working in criminal work and mainly instructed to defend, explained that, in her experience, barristers, both for the prosecution or the defence, now order their closing speeches similar to the way judges do in their summing up to juries. The divisions followed are : informing the jury of the role of the judge and the jury; an explanation of the burden and standard of proof; setting out the law and what it is necessary for the prosecution to prove; addressing legal points of evidence , if necessary; and dealing with the evidence. The barrister explained that, when defending, she would conclude by re-iterating the standard and burden of proof. She stated that the approach taken throughout was one of the facts, interpreted and commented upon, sometimes liberally, by barristers, speaking for themselves, rather than relying on theatrical and emotional perorations 7 . In her view, overt appeals to emotion in perorations, and else where in closing speeches, rather than engaging their powers of reasoning , would be badly received by jurors who increasingly see themselves as possessors of facts through very easy access to computer data bases such as Google, if not by books. The possibility of somebody involved in the administration of justice sitting on the jury ,who would very rapidly see through what was going on, was also mentioned as 4 Geoffrey Robertson QC interviewed 18 th April, 2000 . Some of the courts closed in the 1960s and 1970s were appreciably older than the 19 th Century, for example the Grand Hall at Winchester, built in the Thirteen Hundreds. 5 On the effect of courtroom design on proceedings in court see Linda Mulcahy, Architects of Justice: the Politics of Courtroom Design, School of Law, Birkbeck College. A paper delivered at the W G Hart Legal Workshop 2006 at the Institute of Advanced Legal Studies, University of London. 6 Interviewed on 7 th September, 2007 . She had eight years of experience in criminal work. 7 The description of modern closing speeches given corresponded with observation of cases made at Blackfriars Crown Court, London between 3 rd and 5 th July, 2007. a reason not to employ what could be seen as theatricality 8 . A leading barrister, specialising in criminal defence work and who has practiced since 1962, explained that open appeals to emotion and blatant histrionics had disappeared. Advocacy had come to require the much more subtle accomplishment of being able to appeal to widely held stereo typical opinions which might not correspond with the letter of the law. It was often necessary to do so almost subliminally and always essential not to go beyond propriety.
Ability to assess what the jury would take was vital. A number of examples of broadly held social attitudes ,to which messages could be directed by stealth, were given. Buttons which could be pressed, included women who drink excessively and dress immodestly invite attention and persons assaulting others have only themselves to blame when the response they get from their victims may be more than the violence they used, provided it not entirely out of proportion. Mention was made of a number of prosecutions that had taken place some years ago under the Obscene Publications Act 1959 for producing pornographic films. Most of these failed before the courts, except where children were involved. As a result, proceedings brought by the police are now very rare. Barristers for defendants had successfully appealed to the broadly held view amongst jurors that, whilst they would not want to view such films themselves, what adults wanted to watch in private was their business 9 .
Democratization of juries .
After 1919 both men and women 10 could serve as jurors but it was necessary to meet a property qualification
11
. Consequently, as one judge, Lord Devlin, recognized, juries were Nisbet and Co, London, 1924, pp. 254 -5 ) . 11 A juror from the City of London had to be a householder, or the occupier of premises, or the owner of land or personal estate valued at £60 per year. Jurors in the County of London had to reside in 12 , which concluded that a jury should as far as possible be a genuine crosssection of the adult community, the Juries Act of 1974 swept away the property condition for jury service. The only general qualification for inclusion on the jury panel became registration on the parliamentary or local government lists of voters. This led to a huge change in the make up of juries. The average age of jurors fell and persons became eligible to sit on a jury at 18 years of age. The proportion of women increased, as did that of the working classes. It is estimated that the Act increased the number of potential jurors from eight million to thirty million 13 . Faced with juries of a wider social composition, some of the barristers interviewed said they had intentionally altered their approach in addressing jurors and were careful to use plain words wherever possible. In Following what might be described as the democratization of the jury, more barristers began speaking in ways less resembling Received English Pronunciation ("RP"). The aim, as one put it, was to appeal more to the common man and woman. The trend continued.
That RP is used less today, although still perhaps the most frequent pronunciation heard, reflects both a widening of the Bar's social base, which began to grow in the 1970's together with the number of barristers, and a general decline in that form. This accelerated in the 1990s particularly amongst younger people, many of whom, especially 496 [1967] Crim.L.R. In a concession to contemporary times, it was reported that a reference to James Bond had also been made. Judges dealing with pleas in mitigation, especially if advocates knew they had an interest in literature and Shakespeare, occasionally might encounter quotes or allusions to Portia's speech from the Merchant of Venice ( Act IV Scene 1 ) with its appeal to mercy and praise for who shows it. A QC, interviewed on the 4 th February, 2010, said that, in his opinion, many pre-1974 Juries Act jurors, who were often more socially deferential, and received less formal education than barristers, expected to be entertained by a display of literary erudition from an educated person, presumed to be from a superior social class, and would have been disappointed if they did not. and public schools attended by many advocates, led to a decline in allusions to and quotations from literature, references to historical events and other garnishments. A retired barrister interviewed said the last thing he wanted to do was to appear elitist or remote in front of the jury. Whereas before the reform of the jury their use may have helped jurors identify with him, afterwards they became a barrier. To a limited extent, he recalled, that they could still be used for some years before juries in more middle class London suburban areas such as Kingston.
27
Whilst verbal condiments offered by lawyers to juries became rarer, they continued to be served for years to certain stipendiary magistrates, who appreciated them, in London, and possibly other large cities. Thirty years ago most stipendiary magistrates were barristers, who had often attended public school and many at Oxford and Cambridge Universities. Occasionally it was said that some owed their appointments to being well connected, rather for outstanding talent at the bar. Some would make quotations in Latin;
Greek was not unknown but was highly exceptional. References to literature, poetry and sport were also made. Why they did this can possibly be explained by their backgrounds, boredom after a few years on the bench, and, as was suggested by a Lord Justice of Appeal , 28 in an attempt to differentiate themselves from defendants in their courts. Allusions are still made in court but before juries are mostly likely to be from up-todate culture such as television, films and newspaper stories. This is hardly surprising when the power of the mass media in everyday life is considered. As it was put in an American article on the subject:
"Mass media has brought its stories into our homes and into our hearts. Contemporary mass media provides the central frame of our cultural reference for our conversations and our fantasies. When we tell our own stories, they often involve encounters with media celebrities. When we recount our fantasies, they often involve fictional characters from our favorite films or television shows. When we start to speak with our friends catch
32 Robert Graves, The Greek Myths, Combined Edition, Penguin, 1992, pp. 387-393. 33 It was reported, by a solicitor interviewed, on 12 th March, 2007 , that advocates now, as in the past, adopt somewhat different approaches to magistrates who are District Judges ( Stipendiaries, professional judges ) and the great majority who are not. Most often, District Judges do not require opening speeches from the prosecution in trials. Closing speeches by advocates for the defence ( prosecutors are not normally allowed one in summary trials ) concentrate on the facts in dispute rather than the law, which it is assumed is more than understood by the District Judge. In front of lay magistrates, the pace of examining witnesses is slower and closing speeches concentrate on the law and the evidence. They may also be somewhat more susceptible to restrained appeals to emotion. Many advocates structure their closing speeches in the order that magistrates deliver their judgements: the offence; areas of evidence not in dispute; areas in dispute and findings upon them. July, 2007. 36 One the conclusions reached by Sir David Cannadine, who led a two year research project at the Institute of Historical Research, London University on the teaching of history in English state secondary schools during the past century, is that since changes in history teaching in the 1960s and 1970s away from the subject as a national narrative, and because history is no longer compulsory from the age of 14, many adults today would struggle to recognise characters from British history. (The Red Bits Are British, October, 15 th 2011, BBC Radio 4, Archive on 4.) This may well help to explain why they are no longer usually referred to by advocates in speeches to jurors. 37 Section 118. 38 The prosecution still has the right to 'stand by' a juror without showing cause and with no upper limit, subject to guidelines issued by the Attorney General in 1988. 39 Scotland 1979 -1984 and Lord Chancellor of England 1987 -1997 , who began appearing in courts from the mid -1950's, said it was his impression that advocacy had always been less aggressive, hectoring and blustery than south of the border and in this respect had not changed greatly. He said advocates and solicitors preferred to show a witness was untruthful by their line of questioning rather than calling him or her a liar ( Interview at House of Lords, 10 th December, 2008 ).
phrases from contemporary sitcoms and commercials roll off our tongues, much as Shakespeare and the Bible fell easily to the lips of an earlier generation Let's face it
Prosecution Service who frequently instructed sympathetic barristers, principally for the sake of the alleged victims.
Decline in weight given to Police Evidence.
There was agreement amongst senior lawyers and judges interviewed that juries, and also many magistrates, examine evidence given by police witnesses much more thoroughly than they did some decades previously, when there was much confidence in the police. Police officers were seen as public servants who gave evidence dispassionately and neutrally in court. Decline in weight attached to police evidence was said to be principally caused by police mal-practice and fabrication of evidence revealed in successful appeals arising from a number of high profile cases. Defendants convicted in the 1970's, but not acquitted on appeal until many years later, included the "Guildford Four" 43 and the "Birmingham Six" 44 . In preparing and running cases on behalf of defendants advocates would once try to depart from police evidence as little as was absolutely necessary, mindful of the credibility given to it.
Because jurors and magistrates are now often much more likely to approach testimony of police officers with caution, their evidence is challenged more frequently in trials. Contrary to the past, advocates for the Crown are now less confident of securing convictions on police evidence alone and where there is evidence in addition to that from the police they will seek to emphasise it, especially in closing speeches 45 .
Plea Bargaining.
Senior barristers interviewed recalled that it became necessary for counsel to become proficient in plea bargaining, a practise hardly acknowledged to exist in English and Welsh courts until an important and controversial study at the Crown Court in Birmingham during the 1970s 46 . In England and Wales, plea bargaining has three meanings: an agreement between the judge and the accused that if a defendant pleads guilty to some or all of the offences charged against him the sentence will or will not take a certain form; the prosecution agreeing with the defence that if the accused pleads guilty to a lesser offence they will accept the plea; and the prosecution agreeing not to proceed on one or more counts in the indictment against the accused if he or she will plead guilty to the remainder 47 . Plea bargaining in the last two meanings became a frequent occurrence, approved by the courts. The bargain is usually struck by prosecution counsel and defence counsel outside court before the start of the trial. In practical terms plea bargaining led to fewer trials for advocates and more emphasis on delivering persuasive pleas in mitigation.
Social Enquiry Reports and Pleas in Mitigation.
The introduction of Social Enquiry Reports in the late 1960s 48 had an effect on pleas in mitigation. Produced by the Probation Service (or social services departments if a juvenile was involved) , they were intended to assist judges and magistrates, who had power to order them, in deciding how to deal with an offender. They contained much about a person's home life, work history, previous offending, attitude to present offences and often included a recommendation for sentence. Judges usually read the reports before coming into court or, if they had not, would do so before counsel started to mitigate. Constable, London, 1978, Chapter 6 . About this time the entitlement of a defendant to speak before he or she was sentenced was abolished. Following extensive reforms of court sentencing brought into being by the Criminal Justice Act 1991, Social Enquiry Reports became known as PreSentence Reports. Their content and format became more prescribed, as did the circumstances when they were ordered. them. Consideration of reports often suggested lines to follow in making pleas. Information presented in a report could result in pleas being shortened. When judges agreed with recommendations contained in a report they would indicate to counsel that their pleas could be brief. Counsel and solicitors interviewed said that some judges and magistrates would become irritable if they felt lawyers were merely reading out what was in the report and would say things like, "I have read that" or , even, "I can read too!". Too avoid this, it came seen as wise to refer judge to the relevant paragraphs rather than quote from them, unless there was a very good reason to do so. A senior counsel interviewed 49 spoke of problems that arose when a Social Enquiry Report made an unrealistic recommendation, usually for a non-custodial sentence. In these circumstances counsel had to use what was useful in the report whilst carefully keeping away from that which, if pressed, could well have been harmful 50 .
On pleas in mitigation, the junior barrister interviewed , who specialised in defence work 51 , said that the scope for creativity -suggesting certain courses of action and asking for credit for aspects of a person's history -had been reduced when dealing with some offences where minimum sentences have been introduced in recent years.
Accommodating key changes in law and procedure.
When asked about other major influences on advocacy in the closing decades of the last and the beginning of this century , a number of barristers mentioned the need to accommodate three key changes in the law of evidence and procedure.
Under the Police and Criminal Evidence Act 1984 a criminal court must exclude from evidence a confession by an accused if it has been obtained by oppression , or as a result of something said or done which is likely to render it unreliable
52
. Also under the Act evidence generally, including confessions, may be excluded , in the court's discretion, to ensure a fair 49 Interviewed on 10 th April, 2007. 50 As advocacy in the criminal courts adjusted to Social Enquiry Reports, from the 1960's practitioners in the courts dealing with family matters had to have regard to reports written by social workers on the welfare and custody of children. These, and other changes, led to more preliminary applications to judges on points of law, 
Heavy drinking and boredom.
The impression of a number of interviewees was that heavy drinking by barristers, an aspect of the Bar for generations, but seldom discussed, had declined over the last two decades. Excessive consumption of alcohol had, in their view, impaired the quality of some advocacy, especially after lunch , and reduced time for effective preparation of cases, particularly those received the night before.
It was said in an interview with a solicitor 58 , who frequently instructs counsel in the Crown
Court, that sometimes barristers, to relieve boredom felt in some cases, will decide on a theme for the day, for example golf, and compete with each other as to who can make the most references to it in proceedings. It is impossible to say how widespread this practice is.
More Hastings than Birkett?
Some years ago a former Attorney General, said that much forensic oratory was now delivered like a chartered accountant reading a Sunday church lesson. Whilst many would regard this as an exaggeration, it is beyond doubt that advocacy to persuade juries, for a number of reasons, chief amongst them being the need for advocates to speak in the language of time, was shorter, plainer and more direct at the start of this century than it was at the beginning of the last. Very broadly speaking, and usually without the bullying sometimes associated with him, the direct and forcible style favoured by Sir Patrick
Hastings during the first half of the 20 th Century has eclipsed that of Lord Birkett, with its greater concern for the graces and literary heritage of English. This does not mean, however, that some histrionic ability amongst advocates is considered unnecessary. Later in the article Sir James Stirling advanced the thesis that changes in advocacy curiously corresponded with those in styles of acting. This view was put to Anthony
Arlidge QC who said that parallels could certainly be drawn with the stage over the last three decades which had seen the falling away of Lawrence Olivier Shakespearian acting, with its unevenly paced and highly stylised delivery, involving hard emphasis on selected words, and the rise of a more naturalistic and conversational form 61 .
Advocacy in defamation cases -a remnant of an earlier age?
Trials of civil defamation actions before a jury number very few each year but they often attract much publicity. It is probably correct to say that more vivid and entertaining advocacy, frequently with heaps of sarcasm and ridicule, is employed in these matters than anywhere else 62 . These trials, in some respects, appear as survivors from an earlier, more unrestrained and exuberant period. However, beneath the forensic extravaganza usually lies much greater preparation in cross-examination and closing speeches than in earlier times. 
Conclusion.
This article has endeavoured to outline changes to advocacy in jury trials in England and Wales during the last half of the 20 th Century. In the first two decades of this century such advocacy faces accommodating increased employment of expert witnesses in trials; the use of special measures for vulnerable and intimidated witnesses and of witness protection orders in trials of serious and violent offences; submission of written skeleton arguments to judges on complex questions of law; victim impact statements; the prospect of trials without juries in complex frauds and where there is a risk of jury tampering; and the danger of jurors unlawfully conducting research on the internet on matters in trials. 64 Marcel Berlins, Writ large, The Guardian, January 8 th , 2001. Commenting on the style of George Carman, Anthony Arlidge QC said it was surprisingly declamatory in an age of conversational advocacy. Interview on 30 th October, 2007 . When interviewed at his chambers, on 30 th July, 2009, Michael Beloff QC, spoke of cases in which he had appeared in defamation trials against George Carman. He said it was noticeable that when matters of law arose George Carmen would hurriedly turn to his juniors for advice. At first Michael Beloff was mystified by this, knowing that his opponent had obtained a first class degree in law and generally shone brightly at Oxford University, but then concluded he had deliberately purged himself of his knowledge of law in order to find the same wavelength as his audience of jurors.
